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1

*1 A lease, in which time is of the essence,
provides that rent is due and payable in advance on
the fiist day of each month. Gver the course of the
lease, the tepant routinely pays the rent by drawing
and mailing a check on or about the first of the
month. At no time does the landlord give notice of
a default in payment. The lease also includes an op-
tion to renew for an additional 5-year period that is
expressly made subject to a condition precedent
that the tenant “has not been in default hereunder
Relying on the tenant's consistent and continuous
failure to deliver the rental payment to the landlord
by the first day of the month, the landiord rejects
the tenant's attempt to exercise the renewal option.
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The question presented is whether the tenant's rent
payment practices resulted in a series of defaults
under the lease, thus preventing the tenant from sat-
isfying the condition precedent to its right to renew.

I

A The Lease And Lease Amendment

On February 25, 1988, Seaford Associates, L P. and
Subway Restaurants, Inc. entered into a lease
agreement (the “Lease”) for cerfain premises in the
Nylon Capital Shopping Center in Seaford,
Delaware. For the past fifteen years, the premises
consisted of a 1,380 square foot, free-standing
building located at the corner of Siein Highway and
Atlanta Road in Seaford, Delaware. Stein Highway
and Atlanta Road are two of the major traffic flows
into and through Seaford Subway is the first fast
food restaurant on the westerly approach to Seaford
via State Route 20.

Subway Restaurants, Inc subsequently assigned its
interest in the Lease to Subway Real Estate Cor-
poration ™' This assignment was recognized in a
document entitled Lease Amendment and Extension
(the “Lease Amendment”) dated February 24, 1997
executed by Seaford Associates and Subway Real
Estate Corporation ¥

FN1 Both Subway Restaurants, Inc. and
Subway Real Estate Corporation are subsi-
diary corporations of the same ultimate
parent and are used for leasing purposes

FN2. Subway Real Estate Corporation is
hereinafter referred to as “Subway ”

The Lease Amendment, among other things, exten-
ded the term of the Lease for five years and granted
Subway an option to renew the Lease for an addi-
tional five years (the “Renewal Option™} Rick Kre-
iser, the Subway franchisee who owned the Sub-
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way that is the subject of this dispute, testified that
he took a substantial role in drafting parts of the
Lease Amendment In particular he drafted Para-
graph 5, which is commonly referred to as the
“Relocation Section” ¥ The Renewal Option
was subject to certain conditions precedent, one of
which included, without limitation, the requirement
that Subway “has not been in default” of the Lease
(the “Non-Default Condition™) ™¢ The term
“default,” however, is not defined in either the
Lease or the Lease Amendment

FN3. The Relocation Section provides:

At anytime and from time to (time
throughout the term of this Lease, and
any extension and/or renewal thereof,
Landlord shall have the right to relocate
the Premises (ot substitute premises) to
another premises in the Shopping Cen-
ter In the event Landlord makes such
election to relocate: (a) Landlord shall
notify Tenant of such election in writing
at least one hundred twenty (120) days
prior to the date on which such reloca-
tion shall be required to occur (the
“Relocation  Notice™), (b) the new
premises shall be no smaller than the ex-
isting Premises, (c¢) the new premises
shall have  equivalent access to
(including drive-thru access) and visibil-
ity of the existing premises, {d) Landlord
shall pay the entire cost of relocation, in-
cluding, but not limited to, regulatory
agency fees, inspection fees, approval
fees, Subway Restauzant décor leasehold
improvements in effect at the time of re-
location, moving Tenant's signage, fix-
tures, equipment and inventory to the
new premises, (e) the new premises shall
be deemed “Ready for Occupancy” prior
to the time of relocation to minimize the
lost business days associated with the re-
location and the base rent shall be abated
during said lost business days, if any, (f)
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[ilf Tenant chooses not to be relocated
pursuant to this section, Ienant may
elect to terminate the Lease by sending
written notice to Landlord within thiity
(30) calendar days of the date of the Re-
location Notice (the “Termination No-
tice™); within thirty (30) calendar days of
the date of said Termination Notice,
Landlord may elect to withdraw its elec-
tion to relocate the premises and keep
the Lease in full force and effect, (g} if,
after ninety (90) days in the new
premises, Tenant's sales have dropped
dramatically, the base rent shall be ad-
justed so as not to exceed six percent
(6%) of the average gross sales revenue
in the new premises during said 90 day
petiod; the base 1ent stipulated in the
Lease shall be reinstated if and when the
said base rent exceeds 6% of the average
gross sales revenue in the preceding 90
day period, and (h) this Lease shall re-
main in effect pursuant to its terms
(including rental) with respect to the
substitute premises except that Landlord
and Tenant shall enter into an amend-
ment of this Lease agreeing to and evid-
encing the relocation of the Premises

N4 In patticular, Paragtaph 3 of the
Lease Amendment provided:

Provided thai Tenant has not been in de-
fault hereundet, Tenant, at its option,
may extend the term of the Lease beyond
the Extension Term for a renewal period
of five (5) years (the “First Renewal
Term™). Tenant shall exercise said op-
tion to extend by giving the Landlord
wiitten notice of its intention to extend
not less than six (6) months priot to the
expiration of the then current Lease term....

The Lease Amendment is the product of a negoti-
ation between the parties ™ Subway initially
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drafted the Lease Amendment with a Non-Default
Condition that required, as a condition precedent to
Subway's right to exercise the Renewal Option,
that Subway “/s not in default” of the Lease P
Seaford Associates later suggested changing the
Non-Default Condition to require that Subway
“has not been in default” of its Lease obligations.
This language appears in the final executed docu-
ment.

FN3. PX 1
FN6 Id (emphasis added).

*2 The Lease contains the following additional pro-
visions that are relevant to this litigation:

SECTION 5. BASIC RENTALS The Basic Rental
shall be payable in equal monthly installments in
advance on the first day of each full calenda
month during the Term.

SECTION 10 TAXES AND PROPERTY INSUR-
ANCE. Tenant shall pay in each tax year during
the term of this Lease, as additional rent, its pro-
portionate share of real estate and ad valorem

taxes... Within thirty {30) days after receipt of

such notice from Landlord (notice of pro rata
share), Tenant will pay to Landlord the amount
stated therein to be due.

SECTION 11. PAYMENT OF RENTALS. Tenant
covenants to pay all rentals when due and pay-
able.

SECTION 40. PERFORMANCE BY TENANT
Tenant covenants and agrees that it will perform
all obligations herein expressed on its part to be

petformed and will promptly upon receipt of

written notice specifying action desired by Land-
lord in connection with any such covenant
(excluding the covenant to pay rent), comply with
such notice, If Tenant shall not commence and
proceed diligently to comply with such notice to
the satisfaction of Landlord within five (5) days
after delivery thereof, Landlord may enter upon
the Premises and do the things specified in said
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notice ...
SECTION 41. REMEDIES OF LANDLORD

A. If the rent agreed to be paid, including all
other sums of money which under the provisions
hereof may be considered as Additional Rent,
shall be in arrears in whole or in part for five (5)
ot more days, Landlord may distrain therefor. If
Tenant shall violate either (a) the covenant to pay
rent and shall fzil to comply with said covenant
within five (5) days after the time such rent is due
and payable to Landlord, o1 (b) any other coven-
ant, except (a) above, made by it in this Agree-
ment and shall fail to comply or commence com-
pliance within five (5) days after being sent writ-
ten notice of such violation by Landlord, Land-
ford may reenter the Premises and declare this
Lease and the Tenancy hereby created termin-
ated; Landlord shall be entitled to the benefit of
all provisions of applicable laws respecting the
speedy recovery of lands and tenements held over
by Tenant or proceedings in forcible entry and
detainer, shall be entitled to recover all reason-
able attorney fees necessitated by such proceed-
ings.

C. Anything in this Lease Agreement to the
contiary notwithstanding, at Landlord's option,
Tenant shall pay a “late charge” of ten percent
(10%) of any installment of rental .. when paid
more than seven (7) days after the due date there-
of, to cover the extra expense involved in hand-
ling delinquent payments.

SECTION 42. REMEDIES CUMUILATIVE No
reference to any specific right or remedy shall
preclude Landlord from exercising any other
right or from maintaining any action to which it
may otherwise be entitled either at law or in equity .

Landlord's failure to insist upon a sfrict per-
formance of any covenant of this Lease Agree-
ment or to exercise any option or right herein
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contained shall not be a waiver or relinquishment
for the foture of such covenant, right or option,
but the same shall remain in full force and effect

*3 SECTION 57. 7TIME OF THE ESSENCE
Time is of the essence with respect to the timeli-
ness of all obligations of Landlord and Tenant
under this Lease

It is undisputed that Seaford Associates often re-
ceived rental payments from Subway after the first
of the month. Robin Lohoefer, Comptroller foi
CIR Management, Inc, which manages rent re-
ceivables for Seaford Associates, testified that it is
the policy of Seaford Associates (and CTR Man-
agement) that all rental checks are recorded and de-
posited on the date received Lohoefer introduced a
Tenant Ledger and spreadsheet showing the check
date and date rent and common area maintenance
(CAM) checks were received between the period
January 1999 to March 2003 ¥ Significantly, the
first entry on that spreadsheet shows a check writ-
ten three days late and received ten days late. 78
Lohoefer also testified that Seaford Associates sent
Kreiser (the franchisee) an invoice, by the 20% of
each prior month, stating that the rent was due on
the first day of the following month.

FN7 PX 4
FN8 Id

Dwight Belcher, the person to whom Kreiser sold
his interest in the Subway franchise in October
2001,7" testified in his deposition that he made a
practice of writing out checks on the first day of the
month, or sometimes the next day o1 days later, and
then placing them in the mail ™° Moreover, Kre-
iser testified that “[t]he rent check was treated ex-
actly like a tax due by the federal government If it
was postmarked by midnight on the 15" of April,
if the rent was postinarked by the first, it was con-
sidered paid on my account.” F¥U

FN9.  Although Belcher purchased Kre-
iser's interest in the Subway franchise in
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October 2001, he has been involved with
that Subway franchise since it was opened
in 1988 Belcher Dep. at 152,

FN10. See Belcher Dep. at 156.

EN11 Kreiser Dep. at 106, In its Post Trial
Memorandum, Subway argues that it has
“mailed the monthly rent on the first of
each month” for fifteen vyears See Def
Post Trial Mem at 2 This statement was
made without any citation to the record
and appears false. In particular, that state-
ment is contradicted by deposition testi-
mony and documentary evidence as dis-
cussed above. Moreover, Kreiser testified
in his deposition that if the first of the
month fell on a Saturday, the rent check
“was written on Friday, dated the first, and
mailed on Saturday ” Kreiser Dep. at 105.
This testimony, however, is contradicted
by the facts as well For example, May I,
1999 fell on a Saturday. Yet, the rent
check for that month was dated May 3,
1999 and was not received by Seaford until
May 4. PX 4. Similarly, December 1, 2001
fell on a Saturday, but the rent check for
that month was dated December 3, 2001
and not received by Seaford until Decem-
ber 5, 2001. Id These are but a few ex-
amples of checks that were written after
the first of the month. There are many oth-
ers. See generally id

Emnie Oliver, Senior Leasing Representative for
Subway, testified in his deposition that he may
have “glanced” at the Lease but that he had not
“gone over it in detail” ™2 When asked if he
knew when rental payments were due, he indicated
that he was sure it was on the “first of the month.”
NI Similarly, Kreiser ftestified that rent was
“[playable on the first of the month ™ ™!+ He also
testified that there was no grace period on rental
payments ™5 Belcher also admitted that rental
payments were “[dJue on the tirst of the month ¢
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FNI2 Oliver Dep at 12
FN13 Id

FN14 Kireiser Dep. at 103.
FN135. See id

FN16 Belcher Dep. at 157.

Oliver was asked questions in his deposition re-
garding how Subway, as fenant, ensures that its
franchisees or sublessees are paying the rent in a
timely manner Oliver indicated that Subway has
no controls or policies in place to ensure that fran-
chisees pay rent on time ™! In other words, the
actual tenant has no knowledge or assurance that
rent is being paid unless the landlord notifies it of
the default, which the landlord has no obligation to
do

FN17 Oliver Dep. at 14-16.

B Seaford Associates’ Attempts To Relocate Sub-
wiy

Since at least 2000, Seaford Associates has been
negotiating with Eckerd Drug to lease part of the
Nylon Capital Shopping Center. On January 25,
2000, Seaford Associates provided Eckerd cost es-
timates and a site plan indicating the location of a
proposed free-standing building. In order for the
proposed Eckerd building to be built, the current
Subway building must be demolished. In January
2003, Eckerd entered into a lease agreement with
Seaford Associates for the leasing and construction
of a new, free-standing store at the comer of Stein
Highway and Atlanta Road The lease calls for
Eckerd to occupy its new premises by October 1,
2003.

*4 By letter dated January 24, 2002, Seaford Asso-
clates sent Subway a notice stating that Seaford
Associates was exercising its option to relocate
Subway (the “Relocation Notice™) pursuant to the
Relocation Section of the Lease Amendment. The
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Relocation Notice proposed moving Subway fo a
2,697 square foot site that had previously been oc-
cupied by Mellon Bank (the “Mellon Bank Site™).
Seaford Associates states in the Relocation Notice
that the Mellon Bank Site has “equivalent (if not
better) access and visibility as the existing
Premises, and the new premises has anm existing
drive-thru access window” ™3 The Relocation
Notice also states that Seaford Associates will “pay
the entire cost of such relocation, as required by
said paragraph 5 of the Lease Amendment” ™°
Subway never responded in writing to Seaford As-
sociates' Relocation Notice, but orally rejected the
relocation proposed, instead suggesting that
Seaford Associates build a new free-standing build-
ing to accommodate Subway's operation.

FN18 Joint Trial Ex E
FN19 Id

The limited discussions that followed led to a series
of thiee letters from Seaford Associates to Kreiser
dated February 12, 2002, February 14, 2002 and
March 1, 2002, which proposed terms of a new
lease contemplating the constiuction of a free-
standing building adjacent to the proposed Eckerd
building. ™ The proposal in the February 12,
2002 letier was for a 1,700 scquare foot building
with rent set at $50,0600 per year and the term of the
lease to be twenty years The proposal in the March
1, 2002 letter was for a 1,700 square foot building
but with rent to be $37,500 per year and making the
term of the lease ten years At the bottom of each
letter was a disclaimer in bold print that stated they
were merely “lettet[s] of interest” and that nothing
in them was “intended to contiactually bind” any of
the parties, nor should they be “rellied] upon™ in
any way 21

FN20 See Joint Trial Ex F. The Febrnary
14 letter was also faxed to Ray Burrows, a
representative of Subway

FN21. 1d
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As part of these discussions, Seaford Associates
told Subway to obtain some architectural drawings
so they could further explore the issue. Thereafier,
Subway hired French + Ryan, an architectimal site
plan and design firm, to perform some site plan
evaluations and preliminary elevations of the pro-
posed new Subway building. French + Ryan sub-
mitted two invoices to Subway for theit services on
this project, one for $1,600 and one for $2,400
Subway remitted payment to French + Ryan F¥22

FN22, Subway maintains that an agree-
ment was reached whereby Seaford and
Subway would split the cost of the French
+ Ryan bill. Seaford Associates agrees and
further admits that it has not paid its part
of the bill. Seaford Associates has stipu-
lated that it will reimburse Subway once it
receives an invoice. See Pl. Post Trial Br
atén 2.

On June 27, 2002, Glen Weinberg, an attorney
hired by Seaford Associates to help manage and
lease the Nylon Capital Shopping Center, learned
from French + Ryan that plans were underway for a
Subway location in another shopping center. Wein-
berg testified that Belcher told him that Subway
would leave the Nylon Capital Shopping Center at
the end of its lease term. Belcher admitted in his
deposition that he was “90% sure” that Subway
would be leaving the Nylon Capital Shopping Cen-
ter lFNZS

FN23 Belcher Dep. at 173

By letter dated November 22, 2002, however, Sub-
way provided written notice to Seaford Associates
that it was exercising its option to extend the Lease.
P24 This notice is on a piece of Subway Real Es-
tate Corp letterhead that is basically divided in
half. The top half is a “cover” letter from Ernie
Oliver of Subway Real Estate Corp. to Seaford As-
sociates. The bottom half is the Notice of Renewal
and states that * Subway Restaurants, Inc. hereby
exercises its option to renew its lease for the above
referenced location ™ ™% Thijs Notice of Renewal
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is signed by Ernie Oliver, who is an authorized sig-
natory for both Subway Restaurants, Inc. and Sub-
way Real Estate Corp

FN24 Joint Trial Ex G

EN25. 1d

I

*5 On January 21, 2003, Seaford Associates filed a
complaint in this action seeking a declaratory judg-
ment that Subway has been in default of the Lease,
that Subway's renewal notice is ineffective, and in-
junctive relief requiring Subway to vacate the
premises by May 31, 2003 In its complaint,
Seaford Associates claims that Subway's exercise
of its option to extend was ineffective for two reas-
ons. First, Seaford Associates argues that Subway
has been in default of the Lease every month since
Tanuary 1999 for failing to pay rent on time.
Second, Secaford Associates argues that exercise of
the option was ineffective because the Subway
Real Estate Corp letter states that Subway Restaur-
ants, Inc is renewing the Lease and not Subway
Real Estate Corp. ™26

EN26 Because the court finds that Sub-
way has been in defanlt under the Lease, it
will not reach the question of whether the
strict requirements for the form of the No-
tice of Renewal have been complied with

In its answer dated Februay 25, 2003, Subway
filed a counterclaim seeking a declaratory judgment
that Subway properly exercised its option and
therefore has a lease that will not expire until May
31, 2008

Iv.

To succeed on its claim at trial, Seaford Associates
must prove its case by a preponderance of the evid-
ence. ™7 Determinations of the weight given to
evidence is a matter for the tiier of fact ™2* Fur-
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thermore, “ ‘[a] irial court may determine the
weight and credibility to be accorded any witness,’
and is responsible for resolving conflicts in the
evidence.” N

FN27 See eg, Heller v Kiernan, 2002
WL 385343, at *3 (Del. Ch. Feb 27, 2002)
, aff'd, 806 A 2d 164 (Del 2002)

FN28. See Johnson v Wagner, 2003 WL
1870365, at *4 (Del Ch Apr. 10, 2003).

FN29 Id {(quoting .Jones v [ang, 591
A 2d 185, 188 (Del 1990))

A

A Subway “"Has Been In Default” Of The Lease

Subway's right to extend the tetm of its Lease for a
five-year term beyond the May 3, 2003 expiration
was expressly subject to a condition precedent
FN30 The clear and unambiguous language of the
Lease Amendment, negotiated at arm's-length
between two commercial entities, provides that
Subway may renew the lease for the additional
period “[pJrovided that Tenant has not been in de-
fault” of its Lease obligations. As earlier men-
tioned, the language at issue was the subject of ne-
gotiation between the parties at the time of the
Lease Amendment The language originally pro-
posed by Subway would have conditioned the right
to renew merely on the fact that Subway “is not in
default” During the course of negotiations,
however, Seaford Associates required that the con-
dition be changed to provide that Subway “has not
been in default” Thus, the court will not constiue
the language at issue in favor of or against either
party, but will construe that language in accordance
with its ordinary and usual meaning,

FN30. A “condition precedent” is defined

as: “An act or event, other than a fapse of

time, that must exist or occur before a duty
to perform something promised arises.”
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Black's Law Dictionary 289 (7th ed 1999).

Neither the Lease nor the Lease Amendment
defines a “default” The common usage of the term
“default” in the legal community is: “[t]he omission
or failure to perform a legal or contractual duty;
esplecially] the failure to pay a debt when due”
™ Therefore, the question becomes: when was
rent due under the terms of the Lease? Belcher,
Oliver and Kreiser all admit in their depositions
that they knew payment was “due” on the first of
the month. Moreover, Belcher admitted that he
wrote tent checks on the first day of the month, or
the next business day, and placed them in the mail.
Further, the documentary evidence includes several
checks that were written after the first of the month
and were received by Seaford Associates days later.

FN31. Black's Law Dictionary 428 (7th
ed 1999); see also Webster’s Ninth New
Collegiate Dictionary 332 (1987) (defining
default as “failure to fulfill a contract
agreement, o1 duty as: (a) to fail to meet a
financial  obligation™);  Bradbury v
Thomas, 27 P2d 402, 405-06
(Cal.Ct App 1933) (default involves the
failure to pay interest o1 principal on a debt
when due)

*& Importantly, Subway left the payment of rent to
Kreiser and Belcher, its franchisees, who are not
the named tenants under the Lease-Subway was It
was Subway who always had the legal obligation to
comply with all of the Lease terms. Oliver, Sub-
way's leasing agent, stated that Subway understood
that rent was due on the first of the month, but con-
firmed that Subway took no steps to verify or as-
sure that such payment obligations were met. Thus,
the court readily concludes that Subway “has been
in default” of its Lease obligations since at least
January 1999, when the rent check dated January 4,
1999 was mailed to Seaford Associates.

Subway makes several unpersuasive arguments to
avoid this conclusion. First, it argues without cita-
tion to authority that rent payments should be
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treated the same as federal income tax payments to
the IRS. It points out that under federal law when
taxes are due on Aptil 15 it means that the tax pay-
ments must be placed in the mail on April 15, not
that the government must receive payments on or
before April 15 This argument sheds no light on
the common usage of “default” and is simply irrel-
evant because the current action involves a com-
mercial transaction with private actors, not federal
tax payments govermned by the Internal Revenue
Code and regulations adopted thereunder ™2 In
any event, the evidence in this case, as discussed
above, clearly demonstrates that rent checks were
not always placed in the mail by the first of the
month.

FN32 A more analogous situation might
be the remittance of credit card payments,
which do involve commercial transactions
with private actors. It is well understood
that the due date listed on a credit card bill
is the date by which payment must be re-
ceived by the credit card company. When a
cardholder actually writes the check ot
places the payment in the mail is irrelev-
ant. Indeed, many credit card companies
recommend mailing payment at least seven
days in advance of the due date in order to
avoid a default

Second, Subway argues that Paragraph 41 pre-
cludes a finding that default can occur before the
five-day grace period found in that paragraph
elapses This is a misreading of Paragraph 41, That
paragraph, entitled Remedies of Landlord has noth-
ing to do with whether a default has occumred
Rather, it prescribes actions Seaford Associates
must take before it can enforce ceitain remedies,
such as imposition of a late charge or termination
of the Lease TFor example, notice must be provided
before Seaford Associates can impose a late charge
or reenter the franchise's premises and terminate the
Lease. Of course, Secaford Associates is not at-
tempting to pursue either such remedy in this case.

Finally, Subway states that “no late rent notice or
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late rent payment charge was ever mailed by
[Seaford Associates] to Subway No other notice of
default was ever mailed by [Seaford Associates] to
Subway” ™ The natwral inference from this
statement is that Seaford Associates was obligated
to provide Subway with notice of impending de-
fault ™ There are two answers to this argument,
First, notice of impending defanlt is not required
anywhere in the Lease or Lease Amendment.
Second, Seaford Associates did actually send a rent
notice each month [ ohoefer testified at trial that
Seaford Associates sent the franchisees an invoice,
no later than the 20% of each prior month, stating
that the rent was due on the first day of the follow-
ing month. Yet, Subway never delivered payment
to Seaford Associates by the first of the month

FN33 Def Post Trial Mem. at 1-2

FN34, The argument cannot possibly be
that Seaford Associates was only obligated
to provide notice of actual default because,
once a single default occurs, Subway no
longer has the right to exercise its Renewal
Option. Subway also argues that since it
had paid rent in a similar fashion before
executing the Tease Amendment, Seaford
Associates should be deemed to have
waived its right to declare a default for late
payments This argument, however, is pre-
cluded by the non-waiver provision of
Paragraph 42 See, eg, Capital Commer-
cial Prop. v Vina Enterprises, 462 SE2d
74, 78 (Va1995) (failwre to complain of
any act or omission on the part of the ten-
ant does not constifute a waiver of a land-
lord's righis to certain conditions precedent
in a 1enewal option when the lease con-
tained a non-waiver clause). Furthermore,
Subway cannot argue that its failure to pay
rent in a timely manner is somehow imma-
terial. Such an argument must fail because
of Paragraph 37 in the Lease, which states
that “[t]lime is of the ecssence with respect
to all obligations of .. [ Subway] under
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this Lease” See eg, Bozzachi v
O'Malley, 566 N.W2d 494, 495-96
(Wis Ct. App 1997) (finding that failure to
make timely payments, especially when
there is a “time is of the essence™ clause
was in beach of the implied covenant of
good faith).

B Seaford Associates Has Not Acted In Bad Faith
Nor Does It Have “Unclean Hands "

*7 Subway also makes two arguments that even if
it were technically in default of the Lease it should
nonetheless be entitled to exercise its Renewal Op-
tion These arguments are that Seaford Associates
negotiated the Lease Amendment in bad faith and
that Seaford Associates is itself in violation of the
Lease Amendment and therefore has unclean hands.
Neither argument withstands scrutiny.

Subway argues that the Renewal Option was nego-
tiated in bad faith. Specifically, Subway argues that
“the three five-year renewal terms negotiated by
Subway were meaningless before the amendment
was signed, because, according to [Seaford Asso-
ciates'] definition of default, Subway had been in
default of its rental payment obligation since 1988
and could never be entitled to exercise any future
option to renew.” ™% The answer to this argu-
ment is simple. The Lease Amendment both exten-
ded the lease for a five-year period and changed
many of its terms It was, in essence, a new lease,
and any defaults that might have occurred before
the execution of the Lease Amendment have no
bearing on whether Subway can satisfy the condi-
tion in the right of renewal that it “has not been in
default” The relevant inquiry is whether Subway
“has been in default” since the signing of the Lease
Amendment. The facts clearly demonstrate that it
has There has been no evidence presented that, at
the time the Lease Amendment was executed,
Seaford Associates had some insidious plan in
place to negotiate an extension and renewal that
could never be exercised by Subway. Seaford As-
sociates was merely protecting itself from having to
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re-lease its premises to a tenant that has not timely
performed all of its lease obligations

FN35. Def Post Irial Mem at 3

Subway also argues that Seaford Associates’ at-
tempts to relocate Subway violated the Lease
Amendment, and, under the docirine of “unclean
hands,” Seaford Associates should not be entitled to
reject Subway's exercise of its Renewal Option
The unclean hands doctrine has been described as:

Providing courts of equity with a shield from the
potentially entangling misdeeds of the litigants in
any given case. The Court invokes the doctrine
when faced with a litigant whose acts threaten to
tarnish the Couwrt's good name. In effect, the
Cowrt refuses to consider requests for equitable
relief in circumstances where the litigant's own
acts offend the very sense of equity to which he
appeals P36

FN36. Nakahara v The NS 1991 American
Trust, 718 A2d 518, 522 (Del. Ch.1998);
see also Meck & Co v SmithKline
Beecham Pharms Co, 1999 WL 669354,
at #*44 (Del Ch. Aug 3, 1999), affd 766
A 2d 442 (Del 2000)

Subway has failed to make a showing that Seaford
Asgsociates has unclean hands with respect to this
litigation. On or about January 24, 2002, Seaford
Associates sent Subway a letter pursuant to Para-
graph 5 of the Lease Amendment secking to relo-
cate Subway to the Mellon Bank Site in the same
shopping center in which it is currently locaied
Weinberg testified that he believed the building to
be equivalent to Subway's current premises This
Relocation Notice specifically stated that Seaford
Associates would pay for the relocation Belchet
notified Weinberg that he disagreed with the assess-
ment of the lfocation and said that Subway would
not move. Weinberg testified that once Belcher told
him that Subway would not move pursuant to the
Relocation Clause, Weinberg stopped relocation ef-
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forts and, instead, aitempted to negotiate a new Del Ch.,2003
lease for a new fiee-standing building, Seaford Associates Ltd. Partnership v Subway Real
Estate Corp
*8 Subway contends that these new lease negoti- Not Reported in A 2d, 2003 WL 21254847 (Del Ch)
ations were actually still pursuant to the Relocation
Clause, but the documentary evidence in the case END OF DOCUMENT

disproves this contention. In particular, the series of
three letters from Seaford Associates to Kreiser
dated February 12, 2002, Febiuary 14, 2002 and
March 1, 2002, which proposed the construction of
a free-standing building adjacent to the proposed
Eckerd building, clearly indicate Seaford Asso-
ciates' intention to negotiate a new lease P77 For
example, the letter anticipated charging Subway
highet rent for the new building Furthermore, the
proposed term of the lease was to be longer than
that provided in Subway's current lease. Both of
these changes were inconsistent with the Relocation
Claunse, which required that the “Lease shall remain
in effect pursuant to its terms (including renfal)
with respect to the substitute premises.. .”
Moreover, Subway and Seaford Associates agreed
to split the cost of the architecture firm retained to
draft site plans. This too is inconsistent with the
Relocation Clause, which provided that Seaford As-
sociates would pay the entire cost of relocation
Viewed in totality, these circumstances plainly
show that both parties realized they were negotiat-
ing a new lease rather than negotiating to relocate
Subway pursuant to the Relocation Clause For all
these reasons, nothing in the negotiations surround-
ing Subway's relocation or new lease would lead
the court to conclude that Seaford Associates comes
to this court with unclean hands

FN37 See loint Triial Ex FE. The February
14 letter was also faxed to Ray Burrows, a
representative of Subway

VL
For the foregoing reasons, judgment will be entered
in favor of Seaford Associates and against Subway

Subway must vacate the premises no later than
May 31, 2003 IT IS SO ORDERED.
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